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cDona.p, J., January 6, 1945.— 
M This court en banc has before 
it a motion to quash the indictment 
in the above-entitled case. The rea- 
sons assigned in support of such mo- 
tion are: 

(1) That the defendant is a man, 
and a man may not be indicted or 
convicted as a “common scold,” and 

(2) That the indictment alleges 
that the offense occurred on a single, 
certain day specified (to-wit, July 
24th), and that any type of nuisance 
which is indictable as a common nui- 
sance must have occurred upon more 
than one occasion. 

A “common scold” is indictable as 
a common nuisance, but in order to 
sustain a conviction for any type of 
“common nuisance,” there must be 
proof that the offense occurred on 
more than one or two, or even a few, 
isolated instances. In fact, the proof 
must be that the defendant’s conduct 
happened so frequently as to be al- 
most habitual. The frequency must 
have been so great as to justify a rea- 
sonable person to expect that the ob- 
jectionable conduct was likely to be 
repeated at any time. Hence, conduct 
which is offensive or objectionable to 
one or two, or a few people, would 
not constitute a “common nuisance” 
of any kind, and conduct which is ob- 
jectionable or offensive to a consid- 
erable number of people, but which 
occurred on only one or two, or a few 
isolated occasions, would not sustain 
a conviction of any type of “common 
nuisance.” 

To sustain a conviction of any type 
of “common nuisance,” there must 
be proof that the defendant’s miscon- 
duct was so frequent or habitual that 
it disturbed the peace and repose of 
the neighborhood or tended to de- 
bauch the morals of the people of the 
neighborhood, and that there is a 


FER 





























The Law of Common Scolds 


(Opinion of McDonald, J., in Commonwealth v. Hamilton (1945) 
93 Pitts Legal Jo. 33) 


likelihood that such misconduct will 
be repeated by the defendant at any 


time. It follows, therefore that an in- 
dictment for any type of “common 
nuisance” which alleges that the mis- 
conduct complained of happened on 
only one certain day, is fatally defec- 
tive and will be nee The proper 
way to fix the date in such type of 
indictment is to allege that on a cer- 
tain date (specifying the date) “and 
on divers occasions before and after 
such date, the defendant did,” etc. 
The proof to sustain a conviction on 
such an indictment must be of the 
quantity and quality hereinbefore in- 
dicated. 

Our first impression of the conten- 
tion that only a woman (and not a 
man) could be guilty of the common 
nuisance known as a “common scold” 
was that it was ridiculous and that 
surely a man could be a “common 
scold” just as certainly as could a 
woman. Our own experience has 
been that men can be just as ornery 
as women. Then, too, we are in- 
clined to think, at first blush, that the 
common law of England (and of this 
commonwealth) was developed during 
the days of knighthood, and that ord1- 
nary considerations of gallantry and 
chivalry would dictate that no such 
crime would be limited to the femi- 
nine sex. However, when one stops 
to consider and to remember some of 
the shackles and limitations which 
were placed upon women in those 
days (some of which still remain), it 
is not surprising to learn that, at 
common law, the crime of “common 
scold” was limited to women. We 


know of no reason why this should 
be so, but when one reflects upon the 
generally degraded state of women at 
the time of the development of the 
great part of our common law, it is 
not to be wondered at that the crime 
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was restricted to women. At that 
time a woman was, in’ many respects, 
the servant or slave of her husband 
and not considered much more than 
any other ¢hattél.’ It was held at com- 
mon law that a husband might “cor- 
réct”™ his wife with “a stick as thick 
as his own thumb,” although tradi- 
tion has it that when Bracton pub- 
lished ‘his learned work in which it 
was pronounced that a husband could 
lawfully so correct his wife, the wom- 
én ofthe town in which he lived, 
séized him and ducked him in a horse 
pond. 

' At common Jaw, women were de- 
nied the benefit of clergy merely 
because their sex precluded them 
from’ holy orders, however learned 
they might be, while their more ignor- 
ant husbands were “burned” in the 
hand with a “cold” iron for offenses 
for which women were doomed to die 
on the gallows. 


.At .common law, female _ virtue 


stood exposed to the slanders and 
malignity of falsehood, and anyone 


in conversation could, with impunity, 
proclaim the purest maid or chastest 
matron to be the most meretricious 
and incontinent of women. Thus, fe- 
male honor, which we know is dearer 
to women than life itself, was left by 
the common law to be the sport of 
every malignant and abandoned ca- 
lumniator. When we add to these 
instances of inequality between sexes, 
the fact that at common law the 
scolding woman was to be “ducked,” 
while the most scandalously abusive 
and railing man went entirely unpun- 
ished, the injustice becomes striking. 
Yet it was Te this common law, 
with such unfairness and inequality 
between the sexes, that we derive our 
common law crime. of “common 
scold.” 


Since our legislature has seen fit to 
do nothing about the situation, if a 
man could not be punished as a “com- 
mon scold” at common law, he cannot 
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* COMMENT., 


now be so indicted or punished, for 
‘the simple reason that, except for the 
common law, we have no law on the 
subject. The offense still remains as 
at common law, and it follows that it 
is confined to the feminine sex until 
the legislature acts either to abolish 
the offense or to extend it so as té 
include the male of the species. 


Of “common scold,” Blackstone 
says (vol. 4, section 168): 


““Common scold’-Communis vixa- 
trix (for our law Latin confines it to 
the feminine gender) is a public nuis- 
ance to her neighborh for which 
offense she may be,indicted and if con- 
victed, shall be placed in a certain 
engine of correction called a_ tre 
bucket, castigatory or cucking stool, 
which in the Saxon language is said 
to signify the scolding stool, although 
now it is frequently corrupted into 
ducking stool, because the residue of 
the judgment is that when she is. so 
placed therein, she shall be plunged 
into the water for punishment.” 


The trebucket consisted of a long 
beam or plank, at one end of which 
was attached a seat or bucket. It was 
attached near the center of the beam 
to a fulcrum, and in such manner that 
the end to which the seat was at- 
tached could swing out over a pond 
or pool of water and the seat or buck- 
et (with its occupant) plunged into 
the. water. 

Our ancestors in the common-law 

eriod prided themselves upon mak- 
ing the punishment exactly fit the of- 
fense. Thus, the punishment for 
spreading false rumors was to pull out 
the tongue of the guilty party, and 
it was thought fitting that a cook, 
who was found guilty of poisoning, 
should be boiled in oil as punish 
ment for his crime. We cannot un 
derstand why it was thought that 
“ducking” was the proper punishment 
for a “common scold.” Certainly 
such a ducking would not serve to 
deter a real “scold” from scolding in 
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CASE’ AND 


the future. . Neither would such a 
ducking serve to sweeten the  disposi- 
tion of a “scold.” We. can imagine 
the expletives likely to be uttered by 
a common scold after a real ducking. 
Nor can it be said that such a duck- 
ing served to ‘‘wash” the scold clean 
because it was usually provided that 
the “common scold” be ducked in 
stercore—that is, stagnant, stinking 
water. 

The last person ever sentenced to a 
ducking as a “common scold” was one 
Nancy James. She was sentenced to 
be “placed in a certain engine of cor- 
rection called a cucking or ducking 
stool on Wednesday, the third day of 
November next ensuing (1824) 
and being so placed therein to be 
plunged three times into the water.” 
In addition to being a “scold,” Nancy 
James was a fighter. She carried her 
case to the supreme court and caused 
such a hue and cry to be raised that 
the attorney general of the common- 
wealth appeared before the supreme 
court * took part in the argument 
of the case upon appeal. The result 
was that the supreme court held that 
the crime of “common scold” still ex- 
isted in this commonwealth, although 
the punishment by “ducking” was by 
then obsolete, and that punishment 
should be by fine or by fine and im- 
prisonment, in the discretion of the 
court. See James v. Commonwealth, 
12S. & R. 220. 

Of the crime of “common scold” 
Justice Duncan said in the James case, 
supra: 

“It must strike all as a peculiar 
feature of this offense that it is of the 
feminine gender.” 

Of “common scolds,” Wharton says 
(section 1715) : 

“When a woman is addicted to 
scolding at and before persons in gen- 
eral on the highway or in a populous 
neighborhood so as to disturb passers- 
by, she may be indicted. as a common 
scold and it is enough if the indict- 


COMMENT 


ment simply ‘avers her to be such. 
Anger or malice is not a necessary 
constituent of the offense.” 

Bishop’s Criminal Law says (sec- 
tion 1101): 

“A common scold is an indictable 
common law nuisance—a doctrine de- 
rived by us from the common law of 
England. The offense is generally re- 
garded as confined to the female sex 
but this probably has not been direct- 
ly adjudged.” 

After making this statement, Bishop 
then continues to define a common 
scold as follows: 

“A common scold is a woman, who 
by the practice of frequent scolding 
disturbs the repose of the neighbor- 
hood.” ee 

Russell on Crimes (vol, 2, 
1336) states: ad 

“Common scold— (Communis vixa- 
trix) is a public nuisance to her 
neighborhood and may be indicted 
for the offense, and upon conviction, 
punished by fine or imprisonment, or 
by being placed in ducking stool, 
scolding cart, etc.” 

In the year 1866, it was again held 
that a “common scold” is indictable 
in Pennsylvania as a common nui- 
sance. See Commonwealth v. Mohn, 
52 Pa. 243. This last decision is of 
particular significance because it was 
rendered six years after the passage 
of the crimes act of 1860. 

Shakespeare depicted a “common 
scold” very well in his “Taming of 
the Shrew,” but we of Scotch extrac- 
tion believe that Burns did even bet- 
ter in his description of the wife of 
Willie Wastle. Burns wrote as fol- 
lows: 


“Willie Wastle dwelt on Tweed 

The spot they called it Linkumdoddie 
Willie was a wabster gude 

Could stoun a clue wi ony body. 


Hee had a wife was dour and din 

Old Tinkler Maidgie was her mither - 
Sic a wife as Willie had 

A wad na gie a button for her. 


Three 




















































































































































She has ai e’e she has but ane 
The cat has two the very color 
Five rusty teeth forby a stump 
A clapper tongue wad deave a miller. 


A whiskin beard about her mou 

Her nose and chin they threaten ither 
Sic a wife as Willie had 

I would na gie a button for her. 


She's bow-boughed, she’s hen skin'd 
Ae limpin leg a hand bried shorter 
She's twisted richt, she’s twisted left 
To balance fair in ilka quarter. 


Her wailie nieves like midden criels 
Her face wad fyle the Logan water 
Sic a wife as Willie had 

I would na gie a button for her,” 


Synonyms for “common scold” are 
“termagant,” “shrew,” “virago” and 
“vixen,” and the common law made 
such an impression upon our lan- 
guage that if one takes the trouble 
to look up the definition of any of 


When Voices Are a Nuisance 


N UPHOLDING the power of a mu- 

nicipal corporation to prohibit the 
keeping within certain districts of any 
corral wherein mules and burros are 
kept for hire the court in Boyd v. 
City of Sierra Madre, 41 Cal. App. 
520, 183 P. 230, said: 

“We know of no heaven-sent Maxim to 
invent a silencer for this brute, that one be- 
holding him, neck outstretched and jaws dis- 
tended wide, could persuade himself that he 
but heard from the depths of the beast’s 
crimson-coated cayern 

, a sound so fine there’s nothing 
lives 
*Twixt it and silence.’ 


“We fear that, until nature evolves the 











CASE AND COMMENT 


AND/OR 


these words in almost any of our mod- 
ern dictionaries, one will still find 
that they are applied either exclusive- 
ly or especially, to noisy, quarrelsome 
women. 

It is our conclusion, therefore, that 
at common law only women can be 
mdicted as “common scolds,” and 
since this is strictly a common-law 
crime in Pennsylvania, that a man 
may not be so indicted. 


We recommend to the legislature 
that it take steps to make the law ap- 
ply to men as well as women. 


Order of Court. 


And now, to-wit, this 6th day of 
January, 1945, for the reasons set 
forth in the opinion filed herewith, 
the indictment in this case is hereby 
quashed. 


whispering burro or man invents some harm- 
less but effective mule-muffler, we shall oft 
‘in the dead vast and middle of the night,’ 
even in such corrals as appellant’s, kept ‘in 
a cleanly, wholesome, and sanitary manner,’ 
hear the loud, discordant bray of this socia- 
ble but shrill-toned friend of man, filling the 
air ‘with barbarous dissonance,’ and drown- 
ing even that shout that 


ote tore hell’s concave, and beyond 
Frightened the reign of Chaos and old 
Night.’ 


“It should not be a matter for surprise, 
therefore, that the noisome smell from these 
animals and their loud, strident cacophonies 
bring the keeping of them ir a populous 
city or town ‘within the legal notion of a 
nuisance.’ ”’ 


- - . “and/or,” that befuddling, nameless thing, that Janus-faced verbal 
monstrosity, neither word nor phrase, the child of a brain of some one too 
lazy or too dull to express his precise meaning, or too dull to know what 
he did mean, now commonly used by lawyers in drafting legal documents, 
through carelessness or ignorance or as a cunning device to conceal rather 


than express meaning. . . . 


Emptoyers’ Mut. Liasitiry- Ins. Co. v. * 
TOLLEFsEN, 219 Wis 434, 263 NW 376, 
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Contracts — co-owner’s failure to 
sign. In Axe v. Potts, 349 Pa 345, 37 
A(2d) 572, 154 ALR 764, it was held 
that an undelivered written agree- 
ment for the sale of real property 
signed by two of the three owners 
designated in the agreement and by 
the vendee does not satisfy the pro- 
vision of the statute of frauds that 
contracts to create an interest in real 
estate shall be unenforceable unless 
they are “in writing and signed by the 
parties so making or creating the 
same, or their agents, thereunto law- 
fully authorized by writing.” 

Annotation: Contract to sell land 
not signed by all of co-owners as oper- 
ative to cover interests of the signers. 
154 ALR 767. 


Covenants—restriction of buildings 
as applicable to use of land. In 
Granger v. Boulls, — Wash (2d) —, 152 
P (2d) 325, 155 ALR 523, it was held 
that a restrictive covenant against 
erection of any building to be used 
for purposes other than a private resi- 
dence or dwelling does not extend to 
a restriction of the use of the land so 
as to prohibit keeping of chickens, 
cattle, and other livestock thereon, in 
so far as that can be done without the 
use of a building which violates the 
restriction, notwithstanding the re- 
sulting failure to accomplish the ob- 
vious purpose to segregate the land 
into a private residential district. 

Annotation: Restrictive covenants 


as applicable to land itself apart from 
buildings. 155 ALR 528. 


Declaratory Judgments—combining 
coercive relief. In Gray v. Defa, 103 
Utah 339, 135 P (2d) 251, 155 ALR 
495, it was held that where a com- 
plaint which seeks only declaratory 
relief is aimed at the defendants’ 
rights under various contracts, the de- 
fendants by counterclaim may secure 
a complete adjudication of their 
rights under the contracts or claims 
growing out of the same transactions 
even though the matters raised by the 
counterclaims require the entry of a 
judgment for damages or a decree for 
specific performance in addition to a 
decree granting the declaratory reliet 
sought. 


Annotation: 


May declaratory and 
coercive or executory relief be com- 
bined in action under Declaratory 


155 ALR 501. 


Declaratory Judgments — to deter- 
mine effect of prior judgment. In 
Avery Freight Lines v. White, 245 Ala 
618, 18 So (2d) 394, 154 ALR 732, it 
was held that the validity and legal 
effect of a former final judgment or 
decree upon the issues presented in 
the pending cause may be considered 
in a declaratory judgment action. 

Annotation: Validity and effect of 
former judgment or decree as proper 
subject for consideration in declara- 
tory action. 154 ALR 740. 


Judgment Act. 


Five 
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District Attorneys — discretion, of. 
In State ex rel. McKittrick v, Wallach, 
— Mo —, 182 SW (2d) 313, 155 ALR 
1, it was held that a prosecuting attor- 
ney will not be deemed derelict in his 
duty in continuing to file liquor pros- 
ecutions in justice courts rather than 
in the circuit court after it has be- 
come evident. that such prosecutions 
in a justice court will probably be 
futile, where the circuit court devotes 
only three» weeks of the year to the 
trial of criminal cases, preference is 
given therein to prosecutions for cer- 
tain other crimes, and many criminal 
cases are continued from term to term 
for lack of time to try them. 

Annotation: Duty and discretion 
of district or prosecuting attorney as 
regards prosecution for criminal of- 
fenses. 155 ALR 10. 


Divorce — contempt proceedings to 
enforce payment of alimony. In Hol- 
loway v. Holloway, 130 Ohio St 214, 
198 NE 579, 154 ALR 439, it was held 
that contempt proceedings will lie 
against a husband for failure to pay 
alimony as provided in a separation 
agreement which is incorporated into 
and made part of a divorce decree. 

Annotation: Provision in divorce 
or separation decree incorporating or 
based upon agreement for alimony or 
support as enforceable by contempt 
proceedings. 154 ALR 443. 


Divorce — effect of final decree on 
compelling payment of temporary alt- 
mony. In Richardson v. Richardson, 
— Minn —, 15 NW (2d) 127,154 ALR 
526, it was held that after an order 
for temporary alimony has _ been 
merged in a final decree of divorce, 
contempt proceedings cannot be based 
upon a failure to comply with such 
order. 

Annotation: Final decree or dis- 
missal of suit for divorce as affecting 
subsequent enforceability by con- 
tempt or otherwise of past defaults in 


Six. 


COMMENT 


payment of temporary alimony. 154 
ALR 530. 


Divorce — removal of children from 
jurisdiction. In Duncan v. Duncan, 
293 Ky 762, 170 SW (2d) 22, 154 ALR 
549, it was held that a mother to 
whom the custody of the children of 
her marriage has been awarded upon 
her divorce may properly be allowed 
by the court to remove them to an- 
other state in order that she may live 
near relatives who have promised her 
financial assistance, where at her pres- 
ent place of residence she is unable to 
maintain herself and children in the 
station of life to which they are ac. 
customed for the sum allowed her as 
alimony and for their maintenance, 
a removal will be for the benefit of 
the children by taking them out of a 
neighborhood in which the scandalous 
charges and countercharges of the di- 
vorce action have been circulated, and 
the only objection to the removal is 
that it will make it more difficult and 
expensive for the father, a person of 
limited means, to visit the children. 

Annotation: Order in divorce or 
separation proceeding concerning ‘re- 
moval of child from jurisdiction, and 
award of custody to nonresident. 154 
ALR 552. 


Easements — duration. In Scott v. 
Walden, 140 Tex 31, 165 SW’(2d) 
449, 154 ALR I, it was held that pro- 
vision in an instrument granting a 
right of way that it is agreed that the 
easement shall continue so long a 
the same way be necessary and re 
quired for ingress and égress to and 
from garages and outbuildings, 
though not sufficient to enable the 
court to determine, as a matter of 
law, by construction, what future 
contingency was in the minds of the 
parties, is not so meaningless that it 
should be disregarded altogether, 
with the result of holding that an ab 
solute perpetual eaesment was made, 


Annotation: (Commencement and 
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CASE AND 
duration of express easement as af- 
fected by provision in instrument 
creating it. 154 ALR 5. 


Electricity — proximate cause of in- 
jury from sagging wire. In Dixofi'v. 
Kentucky Utilities Co. 295 Ky 32, 174 
SW (2d) 19, 155 ALR 150, it was held 
that negligence, if any, on the part of 
an electric power company in permit- 


ting its wires to sag, though nét to’ 


such an extent as to bring them with- 
in reach of persons on the ground but 
to an extent which brought them into 
contact with a wire fence when a pole 
in a ditch at the edge of the highway 
was broken by an automobile ,travel- 
itig at an estimated ‘speed of 80 miles 
an hour, is not the proximate cause 
of the death of a child electrocuted by 
touching the fence; the. likelihood of 
injury from the condition of the wires 
not having been foreseeable. 


Annotation: | Foreseeability, as an 
element of negligence and proximate 
cause. 155 ALR 157. 


i{ Electricity — third person's liability. 
In Newlin v. New England Teleph. 
& Teleg. Co. — Mass —, 54 NE (2d) 


, 929, 155 ALR 204, it was held that a 


telephone company is liable for the 
loss of a crop of mushrooms where, in 
consequence of its failure to use rea- 
sdnable care to maintain‘a pole in 
sound and safe condition, the pole in 
falling carried away an electric power 
line from which  ‘growér twas sup- 
plied with current which he used in 
maintaining proper temperature for 
the growth of mushrooms, although 
the grower’s right to the use of the 
current was derived from others. 

Annotation: Tort liability of third 
person responsible for conditions in- 
terrupting electrical service for ensu- 
ing property damage to party receiv- 
ing service. 155 ALR 209. 


Evidence —. corporate books as ad- 
missible against stockholders. In 
United States v. Feinberg, 140 F (2d) 


COMMENT _o 
592, 154 ALR 272, it was held that 
generally corporate books of account 
are not competent evidence against 
shareholders as such. ' 
Annotation: Admissibility \of..cor- 
porate books and records against offi- 
cers or stockholders in criminal prose- 
cutions against them. 154 ALR 279. 


Evidence — weight of sexpert testi- 
mony. In Re Young, 347 Pa 457, 32 


that the testimony of handwriting ex- 
perts ‘that signature is mbt genuine, 
supported by circumstances of proba- 
tive value, is sufficient to overcome the 
testimony of those claiming to be sub- 
scribing witnesses to a questioned doc- 
ument. 

Annotation: _ Probative ,value of 
opinion testimony of handwriting ex- 
perts that document is not genuine, 
opposed to testimony of persons 
claiming to be attesting wijtyjesses. 154 
ALR 649. 


A (2d) 901, 154 ALR a was held 


Executors — transfer by executor to 
himself in payment of debt. In Jose 
v. Lyman, — Mass —, 55 NE (2d) 433, 
154 ALR 190, it was held that a trans- 
fer by a pledgee, who is also an ex- 
ecutor of the estate ofthe decedent 
pledgeor, of pledged stock to himself 
in dieu of exercising’ his right under 
the terms ofthe pledge \to sell the 
stock at broker’s board, /public auc- 
tion, or private sale, “js,/although it 
was made in good faith; with a view 
to the benefit to the estate incident 
to keeping off the market more stock 
than the limited demand therefor 
would absorb, and although in con- 
sideration of the full amount of the 
debt secured, which was in excess of 
the market value of the stock, void- 
able at the instance of beneficiaries 
under the will as in violation of the 
executor’s fiduciary relationship to 
the pledgee’s estate. 

Annotation: Rights and duties of 
executor, administrator, or testamen- 
tary trustee in respect of property 
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simpli $, ELIHU ROOT, one of this country’s most brilliant 


inds, foretold the need which resulted in the publication of 


“\MERICAN Ju RISPRLIDENCE 


is authoritative text statement of the rules of law, the reason 
hensid br the rules, their historical development, their applications, 
kceptions, and illustrations, has filled this need for both Bench and 
ar. It is authoritative. It has been cited as the basis for thousands of 
inions and has been used by judges and lawyers in the trial courts 
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undred well-recognized titles of the law arranged alphabetically, 
itten in a clear, easily understandable form, American Jurispru- 
ence presents the means of carrying to lawyers ‘‘comprehension and 
iscriminating understanding’’ when they are engaged in the task of 
iving at or substantiating the solution of a legal problem. 


Let us pass on to you what many lawyers and judges 
have told us about American Jurisprudence. 


Rochester 3, New York 
San Francisco I, California 





CASE AND COMMENT 


antecedently pledged to him by dece- 
dent. 154 ALR 203. 


Gifts.— parole gift.of realty... In 
Reinhardt v. Fleming, 18 Wash (2d) 
637, 140 P(2d) 504, 155 ALR 73, it 
was held that to sustain a parol gift 
of real estate, there must have been 
(1) an absolute present gift and not 
a mere promise or expectation of some 
future act, (2) possession must have 
been given in furtherance of the gift, 
(3) permanent and valuable 'improve- 
ments must have been made which 
cannot be compensated for in dam- 


ages, and. (4) the.donee: must have. 


changed. his. condition or circumstan- 
ces or been induced to forgo some 
benefit or accept some liability upon 
the strength of the gift such as would 
make it inequitable not to enforce the 
gift. 
Annotation: 
155 ALR 76. 


Parol gift of realty. 


Intoxicating Liquor — bringing in- 
to the state for personal use. In State 
v. Martinez, 48 NM 232, 149 P (2d) 
124, 155 ALR 811, it was held that a 
state statute which makes it unlawful 
for any citizen and resident of the 
state to bring into the state for private 
use more than one pint of alcoholic 
liquor within. any thirty-day, period 
but which leaves nonresidents free to 
bring into the state liquor for private 
use in any quantity denies the equal 
protection of the laws. 

Annotation: Regulations regarding 
bringing into state intoxicating liquor 
intended for personal use of consignee 
or carrier. 155 ALR 816. 


Parent and Child — liability for in- 
jury by child. In Condel v. Savo, — 
Pa —, 39 A(2d) 51, 155 ALR 81, it 
was held that parents who, with 
knowledge of their child’s propensity 
to assault and mistreat smaller chil- 
dren, allow him to go-among such 
children and encourage him in such 
conduct by resenting any resistance or 


Ten 


op 
admonition on the part of other 
adults, and fail to exercise reasonable 
care so to control him as to prevent 
him from ‘intentionally harming oth: 
ers, may be held liable for pe 
injuries from his attacking another 
child with his fists and throwing such 
other child down an embankment. 
Annotation: Parents’ liability for 
physical injury to person or physical 
damage to property intentionally in 
flicted by minor child. 155 ALR 85, 


Street Railways — injuries from 
rushing. In Dilley v. Baltimore Trans 
it Co. + Md —, 89:A(2d) 469, 155 
ALR 627, it was héld-that’ proof, in 
an action for injuries received bya 
streetcar passenger jammed against 
the doorframe of a car in a rush of 
passengers to get aboard after waiting 
in an enclosure provided for passen- 
gers, that pushing and shoving was an 
everyday occurrence at that point and 
that others had been injured in con. 
sequence, but that the streetcar com 
pany’s employees merely opened the 
gate of the enclosure leading to the 
cars and stood back without attempt 
ing to control the rush, is sufficient to 
take the question of the streetcar com 
pany’s negligence to the jury. 

Annotation: Carrier’s liability for 
injury to passenger due to rushing or 
crowding of passengers. 155 ALR 634. 


Taxes — building owned by tenant. 
In Portland Terminal Co. v. Hinds, 
— Me -, 39 A (2d) 5, 154 ALR 1302 
it was held that where the interest of 
a lessee in a building erected by him 


‘on leased land is not merely a con 


tractual right operative only between 
himself and the landowner, but has 
the status of a separate and distind 
estate, a building which he has a right 
to remove upon the termination of 
the lease; or which is not to~become 
the property of the lessor until the tet 
mination of the lease, is taxable dur 
ing the term of the lease to the lessee 
rather than the lessor under a taxing 
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CASE AND 


statute which provides that buildings 
on leased land or on land not owned 
by the owner of the buildings. shall, 
when situated in any city, town, or 
lantation, be considered real estate 
” purposes of taxation, but when lo- 
cated in unorganized territory shall 
be taxed as personal property. 

Annotation: ‘Tenant's interest in 
respect of building or other structure 
erected by him as separate unit for 
roperty tax apart from land. 154 
ALR 1309. 


Wills — bequest to “family.” In 
Magill v. Magill, — Mass —, 56 NE 
(2d) 892, 154 ALR 1406, it was held 
that participants in a bequest of the 
principal of a testamentary trust cre- 
ated for the benefit of the daughter of 
adeceased son, under a provision that 
at the termination of the trust the 
trust fund be distributed to the then 
living members of the son’s “family,” 
are not merely the son’s surviving 
children but are also children of the 
son’s deceased children, where the 
testatrix must have known that all of 


the son’s children might piieereer 


their sister, and also provided that if 
the granddaughter should leave chil- 
dren they should be entitled to share 
equally with the then living members 
of her father’s family in the division 
of the principal. 

Annotation: Who included in 
term “family” in bequest or devise. 
154 ALR 1411. 


Wills — insurance investment an- 
nuity policy as testamentary. In Kan- 
sas City L. Ins. Co. v. Rainey, — Mo 
—, 182. SW (2d) 624, 155 ALR 168, it 
was held that as regards the objection 
that a so-called “investment annuity 
policy,” which provides for the pay- 
ment. to a named beneficiary on the 
death of the person to whom it is is- 
sued, of the amount paid by the lat- 
ter, subject to his right to the return 
of the sum to him during his lifetime, 
is invalid upon the ground that it is 


COMMENT 


testamentary, in character, it is not 
material whether it is a contract of 
insurance or not, since it is not the 
presence or absence of risk which de- 
termines whether an insurance policy 
is testamentary in character. 

Annotation: Rights of beneficiary 
under obligation or deposit payable 
to him at death of holder or depositor 
if not previously paid to latter. 155 
ALR 174. 


Witnesses — form of. question for 
opinion as to mental capacity. In Re 
Lomax, 224 NC 459, 31 SE (2d) 369, 
155 ALR 278, it was held that wit- 
nesses who base their opinion as to 
mental capacity of another upon per- 
sonal association, transactions, . and 
conversations should not be permitted 
to answer a question as to whether the 
latter had sufficient mental capacity 
to make a will or execute a deed, 
when neither by the question, nor by 
instructions of court, have they been 
apprised of what is in law meant by 
or required to constitute mental ca- 
pacity sufficient for such purpose. 

Annotation: Proper form of ques- 
tion to witness or 6d ceseliihciiy of wit- 
ness, as regards mental condition of 
person whose capacity to execute’ a 
will is in issue. 155 ALR 281. 


Writ and Process — service on non- 
resident foreign corporation. In Skutt 
v. Dillavou, — lowa —, 13 NW (2d) 
322, 155 ALR 327, it was held that'a 
foreign corporation may, in:a proper 
case, be subject to substituted: service 
under the statutory provision for that 
kind of service upon a nonresident 
person operating a motor vehicle 
within the state, in view of the’ statu- 
tory definition of “person,” for the 
purposes of the chapter on “Motor 
Vehicle and Law of Road. 

Annotation: Who is,subject to con- 
structive or substituted service of proc- 
ess under statutes providing for such 
service on nonresident motorists. 155 
ALR 333. ; 
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National Service Life Insurance Act. 
Curfew in wartime. 


Rights of parties to contract the perform- 
ance of which is interfered with or pre- 
vented by war conditions of acts of 
government in prosecution of war. 


Price ceiling, adopted as war measure, as 
affecting pre-existing contract. 


Constitutionality of statute for relief of 
parties to public contract because of 
war conditions. 


Validity, construction, and effect of provi- 
sions in life or accident policy in rela- 
tion to miltary service. 


Insurance: death or injury in battle as due 
to accident or accidental means. 


Compensation for property confiscated or 
requisitioned during war. 


Soldiers’ and seamen’s wills. 


Right of alien enemy to take by inheritance 
or by will. 


Effect of war on litigation pending at the 
time of its outbreak. 


Right of resident alien who is a subject 
of an enemy country to prosecute suit 
during war. 


Right of nonresident alien subject of enemy 
nation to institute suit after com- 
mencement of war. 


Suits and remedies against alien enemies. 


Exemption of member of, armed forces 
from service of civil process. 


Validity and construction of war legislation 
in nature of moratory statute. 


Validity. and construction of war enact- 
ments in United States suspending 
operation of statute of limitations. 


War as suspending running of limitations 
in absence of specific statutory provi- 
sion to that effect. 


Enlistment or mustering of minors into 
military service. 


Selective Training and Service Acts. 
Soldiers’ and Sailors’ Civil Relief Acts. 


Incompatibility of offices or positions in the 
military and in the civil service. 


Induction or voluntary enlistment in mili- 
tary service as creating a vacancy in, 
or as ground for removal from, public 
office or employment. 


Induction of principal into military or 
naval service as exonerating his bail 
for his nonappearance. 


Civil and criminal liability of soldiers, 
sailors, and militiamen. 
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Liability for injury or damages resulting 
from traffic accident on ,\highway in- 
volving vehicle in military service. 


Constitutionality of statutes providing for 
bounty or pension for so!diers. 


Construction and effect of soldiers’ bonus 
and bounty laws. 
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. THE HUMOROUS SIDE | 


Findings and Conclusions. In Harris vs. 
Fedak, No. 48355 Mun. Ct. Long Beach, 
Calif. appears the following: 


“The Court finds that plaintiff failed to 
setve the thirty-day notice as re- 
quired by the fules and regulations of the 
Office of Price Administration.” 

Contributor: E. L. Pierce, 
Appellate Dept., Superior Court, 
Los Angeles, Calif. 


Take Your Choice. A few months ago on 
a program broadcast over W.G.N. from the 
Chicago U.S.O. Service Center, one brawny 
member of the Armed Forces was asked what 
was meant in law by “an act of God.” He 
promptly replied, “Marriage,” for which 
answer he got a cash prize. 

What grade would the answer have gotten 
on a bar examination? 


Contributor: Dean Noble W. Lee 


John Marshall Law School 
Chicago, Ill. 


Rebuttal. The defendant in a disturbance 
case testified that the prosecuting witness 
contributed to the disturbance by calling him 
a Blankety Blankety Liar. The county at- 
torney recalled the prosecuting witness for 
rebuttal. Tillie, did you call the defendant 
a blankety blank liar? Answer: No. I called 
him a blankety blank fool. 


Contributor: Judge B. W. Jones 
Marietta, Okla. 


Rations Bad. A Jap secret agent had been 
instructed to investigate internal conditions 
in the United States and report particularly 
on national morale. After a few days, he 
filed his report for transmittal to Tokyo: 


“Conditions very bad. People all very 
hungry. When. two people meet on street, 


one always the other, ‘What's 


cookin’?” 


says to 


Iowa State Bulletin. 


Why She Would Not Tell. Samantha 
Skaggs, an aged woman residing near Rip- 
ley, Illinois, was compelled to go to court to 
testify as a witness in a lawsuit. 

“Mrs. Skaggs,” said the attorney for the 
defense, in cross-examining her, “may I ask 
how old you are?” 

“Do I have to tell that, judge?” she said, 
appealing to the court. 

“Yes, madam,” replied the judge. “It’s a 
proper question, and at your time of life 
you surely need not be sensitive about your 
age.” 

“Well,” she answered 
ninety-seven.” 

“Now, madam,” interposed the judge, 
“that admission didn’t hurt much, did it?” 

“Oh yes, it did, judge,” was the em- 
barrassed reply. “You see, everybody thinks 
I'm a hundred.” 


reluctantly, “I’m 


Ediphone Voice Writing 


Post Scriptum. An elegantly dressed wom- 
an some months ago asked our contributor 
to interpret an insurance policy on her furs. 

One of its clauses particularly perturbed 
her. It read: “This policy does not insure 
against gradual deterioration, vermin, inher- 
ent vice,” etc. “I know what they mean by 
‘inherent vice’,” she protested, “but what's 
that got to do with a fur coat!” 

Contributor: James Holland Bell 
Seattle, Wash. 


Public Sale 


(Notice appearing in Mattoon, Ill. Paper) 


Having been tried and found wanting in 
several qualifications of a good, sound farm- 
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CASE AND 
a. . 
er, I will offer and sell at the farm jointly 
owned by the Federal Land Bank and my- 
self, located six miles south, six miles west 
and } mile south of Dieterich, two miles 
nerth, two miles west and } mile south of 
Eberle, two miles south, two miles west and 
$ miles.south of Elliottstown, south of Ef- 
fingham and north of Louisville on Highway 
45 to Eberle-Mason crossroad, three miles 
east and } mile north, the following de- 
scribed property, on 


Thursday, Dec. 7, 1944 


(Here follows a description of all the prop- 
erty to be sold at this sale. The following 
are two items which were set out near the 
end of the salebill:) 


2—Chickens—2 
Two fighting cocks, one Democrat and one 
Republican, both battle scarred and weary, 
but still able to carry on and do business. 


2—Cats—2 

One. virgin female cat, almost white, a few 
blue markings; one 2-year-old yellow male 
cat, would make some old maid or bachelor 
a real companion. Both good mousers and 
house and barn broke. 


Terms of Sale 
Cash if you have it. If not, see your bank- 
er or supervisor. No property to be removed 
until settled for in cash or good note bear- 
ing 6% interest. 
Lunch will be served by ladies of Mt. Zion 
Church. 
Contributor: Paul Stone 
Sullivan, Ill. 


Motion Granted. A very trifling matter 
had some way managed to get in to the 
Federal Court at Rockingham, N. C. Judge 
Johnson J. Hayes, a learned Judge with a 
very keen sense of humor was presiding. At 
conclusion of the Government's evidence the 
undersigned moved to dismiss the action on 
the grounds of “inconsequentiality, insignif- 
icancy and pusillanimousocity.” His Honor 
immediately granted the motion due to the 
“infinitesimalicity” of tie evidence. 

Contributer: H. F. Seawell, Jr. 
Carthage, N. C. 


A Sidestepping Opinion. In a paternity 
case, the following entry appears in a tran- 
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script of the preliminary hearing in Justice 
of the Peace Court: 























































“The parties appeared for trial, evidence d os. die 
heard, interrogatories answered. The guilt eel ain 84 
or innocence of Plaintiff not being clearly bringing | 
proved in the trial, and the Court being de. by "8 iod 
sirous Of a mutual settlement, the Court} viding C 
decree was withheld till this date. It is his} "0G 
day decreed that the Defendant shall be kept z ; 
either in jail, or under bond to await his Contril 
trial in the Circuit Court. The Court makes 
no finding as to whether the Defendant is, 
or is not, the father of the child of relatrix. 

The Court assumes no knowledge of. facts § Useless Inf 

sufficient to establish bias for or against De § jowing, whict 

fendant. It is in this spirit of indecision § trict Court hi 

that this verdict is rendered. The Defend § might be goc 
ant is bound to the Circuit Court as afore § Comment: 

said, under the usual pains of custody.” Our contri! 

Contributor: Chester P. Spears §§ had known it 

Muncie, Ind. He asked: 

Witness: * 

What’s In a Name. In preparing a di § yeahs, you ki 

vorce decree today, I asked of the plaintiff, 
“Do you wish to resume your maiden name?” 
to which she replied, “Is that extra?” : 
Contributor: (Miss) Josephine Galossi ; 
Secretary to Attorney B. J. Knight en jos 
Rockford, Ill. : 
follows: 

What Kind of Case. Certain members of oe ot 
a church known as Jehovah’s Witnesses, were 
placed under arrest for distributing liters 1 Hereby 
ture in the City Limits of Wewoka, Okla my Semmons 
homa, without proper authority. They came 195, and P 
into my Office with their attorney to execute Gth day of | 
appearance bonds. When the bonds were P. M. on - 
made and executed, and the defendants had § ™ me Sum 
left the office my stenographer asked, “Who - 
were those people” and I replied that thy #o 
were three of Jehovah’s Witnesses, where § ™ Ean Pre 
upon the young stenographer asked—‘‘What ¢ arisoda, 
kind of a case has Jehovah got?” = P a 

Contributor: John T. Cooper age 
Wewoka, Okla. 

Excused. Our contributor received the fol There is 
lowing letter which presents a logical reason jj "Pn who 
to be excused from jury duty even if not @ * Person | 
specifically covered by statute: gang 
“Dear Sir: ' oo A tress slaie 

“I have received notice to report for it living with 


struction as a new juror on November 2lst, 
1944, at 8:00 A. M. I regret to say that I 
will be unable to comply with this request 
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jam the mother of four children, the eldest 
of whom is seven, the youngest, four months 
of age. If it were not for the small baby, 
| might have been able to serve as a juror, 
but unless I were to upset judicial decorum 
by bringing the infant with me, and pro- 
viding periodic nourishment for her, I fear 
it would be impossible, as she is not yet 
weaned.” 


Contributor: Judge Clement D. Nye 
Superior Court 
Los Angeles, Calif. 


Useless Information. We thought the fol- 
lowing, which actually took place in our Dis- 
trict Court here while we were trying a case, 
might be good enough to pass on in Case & 
Comment: 

Our contributor called a witness, whom he 
had known intimately for years, to the stand: 


He asked: “What is your name, please?” 


Witness: “Why Henry, you know me for 
yeahs, you know vat my name is.” 


Contributor: H. H. Uhlenhoff 
Hampton, Iowa 


Statutory Service. A suit was brought in 
a local Justice Court and the return is as 
follows: 


“Office of the Constable, 
County of Maricopa, ss. 


1 Hereby Certify that I received the with- 
in Summons on the 3rd day of January, A.D. 
1945, and personally served the same on the 
6th day of January A.D. 1945 at 3:00 o'clock 
P. M. on being the defendant 
in the Summons, by delivering and leaving 

, Great Grandmother-in-Law 
of --———~—, at their regular place of abode 
in East Precinct, County of Maricopa, State 
of Arizona, a copy of said Summons, together 
with a true and correct copy of the Com- 
plaint in‘ this action. 


/s/ Jerry Hickey, Constable 
East Phoenix Precinct” 


There is no doubt but that the person 
upon whom the summons was served was 
“a person of suitable age and discretion” in 
compliance with the Statute, and it is doubt- 
ful that the suit would very seriously dis- 
tress anyone who had at least three in-laws 
living with him, which is apparent. 

Contributor: Baker & Whitney 
Phoenix, Ariz. 


1945 SUPPLEMENT TO 


Couch, CYCLOPEDIA 
INSURANCE LAW 


This supplement will bring 
the work to date im a very 
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Sixteen 


Re Credibility of Witnesses. “The ¢ 
acter of the plaintiff is attacked for cred 
ity, and testimony is given by an 
physician that she is a lunatic of the 
known to physicians as a paranoiac. 

“It is explained that the effect of 
special type of the malady is a mania’ 
litigation and an ungovernable desire a 
anxiety to be successful. 

“It would appear that this species of 
nacy or mania is more common among 
torneys than litigants. In this case, h 
ever, it is alleged to have attacked the 
and affected her more than her law 
Bateman v. Ryder, 106 Tenn. 712, at pj 
717. 

“A large mass of testimony was taken, 
the most unsatisfactory character, the ~ 
nesses being mostly relations, and cer 
presenting the largest mass of ignorance 
it has ever been our fortune to meet.” GG 
ner v. Marshall, 58 Tenn. (11 Heisk.), 706 
page 708. 

Contributor: S. F. Dy 
Knoxville, Ten 


Ex Post Facto. Several days ago the 
lowing conversation was overheard: 
Marriage License Clerk. Who will 

form the ceremony? 
Girl. We jus wants ce license. 
Clerk. I know, but who is expected 
perform the marriage ceremony? 
Girl. We don’t need none. We d 
caused ourselves to be married afore we co 
up here. 
Contributor: Judge Richard P. Robbin 
County Jud 
West Palm Beach, Fla 


Never Again. First Maid: “How did 
like working for that college professor?” 
Second Maid: “Aw, it was a rotten 
He was all the time quarreling with 
wile, and they kept me busy running 
tween the keyhole and the. dictionary.” 


Tee Martooneys. A letter that has b 
going the rounds for we don’t know 
many years and which never fails to 
us is this one to send to your cronies: 

“Dear Chum: “I’ve only had tee 
tooneys and I’m not as much under the 
fluence of inkohol as some thinkle pe 
But the drunker I stand here, the longél 
get. Soaping you are the hame.” 

—The Postage Sta 
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